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United States Court of Appeals for the 

District of Columbia 

. 

No. 6557. | 

The Hecht Company, a Corporation, Appellant, j 

vs. 

Benjamin Hohensee. 

_ 

a Supreme Court of the District of Columbia. 

At Law. 

No. 83897. 

Benjamin Hohensee, Plaintiff, 

vs. 

The Hecht Company, a Corporation, and DiSTRicjr of 
Columbia, a Municipal Corporation, Defendants. 

I 

United States of America, 

District of Columbia, ss: 

Be it Remembered, That in the Supreme Court oil the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the folloiving 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Columbia,. 

At Law. 

No. 83897. 

Benjamin Hohensee 
vs. 

The Hecht Company, a Corporation, and Distric^ of 
Columbia, a Municipal Corporation. 

Declaration. 

Filed April 12,1934. 

The plaintiff, Benjamin Hohensee, by and through| his 
attorney, Cornelius H. Doherty, sues the defendants, the 

1—6557a 
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THE HECHT COMPANY VS. BENJAMIN HOHENSEE. 


Hecht Company, a corporation doing business in the Dis¬ 
trict of Columbia, and the District of Columbia, a Municipal 
Corporation, for that heretofore, to wit, February 5, 1934, 
the plaintiff was walking on the sidewalk in front of the 
premises owned and operated by The Hecht Company, a 
corporation, the said The Hecht Company, a corporation, 
then operating what is commonly known as a Department 
Store, inviting persons to enter on the said premises and 
to use the said sidewalk in conjunction therewith, and it 
then and there became and was the duty of the said defend¬ 
ants, The Hecht Company, a corporation, and the District 
of Columbia, a Municipal Corporation, to keep the side¬ 
walks in a reasonably safe condition so that the plaintiff 
and other persons lawfully using the said sidewalks would 
not be injured, and the plaintiff says that, notwithstanding 
its duty in the premises, the defendant The Hecht Company, 
a corporation, cleared certain portions of the said sidewalk 
of the snow and ice which had accumulated thereon, placing 
the said ice and snow so removed into piles on the said walk, 
permitting jagged pieces of frozen snow and ice to remain 
thereon, and it further became and was the duty of 
2 the said defendant District of Columbia, a Municipal 
Corporation, to cause the said snow and ice to be re¬ 
moved from the said sidewalk, the defendants having a rea¬ 
sonable time within which to remove the said ice and snow, 
and having knowiedge of the said condition then existing, 
and plaintiff shys that, notwithstanding their duty in the 
premises, the said defenda nts negligently permitted the 
said walk to be covered with jagged pieces of ice and snow, 
by reason of which the plaintiff slipped and fell, sustaining 
a comminuted fracture of both trochanters, with marked 
displacement of the shaft of the femur, which required an 
immediate operation and the body placed in a Roger Ander¬ 
son traction splint, with a steel pin through the right leg 
above the ankle, and, as a result of the said injuries afore¬ 
said, plaintiff was, is and will be confined to his bed for a 
long period of time, to wit, one year, and was, is and will be 
required to expend large sums of money for medical ex¬ 
penses in an endeavor to be cured of the said injuries sus¬ 
tained as aforesaid. The plaintiff says that by reason of 
the injuries received the plaintiff has permanently lost the 
normal use of his legs and the right leg will be at least a 
half inch shorter than the left and plaintiff is and will be 
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unable to pursue his occupation as owner and operator of 
a cab, wherein he averaged Ten Dollars ($10.00) a day, and 
plaintiff’s nervous system was severely shocked and perma¬ 
nently injured and his functioning impaired, and plaintiff 
suffered and will continue to suffer great physical and 
mental pain and anguish, all to the plaintiff’s damage i\a the 
sum of Fifty Thousand Dollars ($50,000.00). j 

Wherefore, plaintiff brings this suit and claims the| sum 
of Fifty Thousand Dollars ($50,000.00) damages. 

CORNELIUS H. DOHERTY, 

Attorney for Plaintiff. 


o 

O 


Pleas. 

Filed May 14,1934. 


1. Comes now The Hecht Company, a corporation, de¬ 
fendant in the above-entitled cause, by its attorneys, and, 
for plea to the declaration in said cause filed, denies thjat at 
the time and place in said declaration set forth the plaintiff 
was walking on the sidewalk in front of the premises ojvned 
or operated by the said defendant, denies that it incited 
persons to use said sidewalk, denies that it was under* any 
duty to keep said sidewalk in a reasonably safe condition, 
denies that it cleared any portion or portions of said side¬ 
walk upon which the plaintiff was walking, denies that it 
placed ice or snow into piles on said walk, or permitted 
jagged or frozen snow or ice to remain thereon, denies that 
it was in any respect negligent, and denies that the defend¬ 
ant slipped or fell on any portion of the sidewalk in frojtit of 
the premises of the said defendant. 

2. And, for further plea to said declaration, the said de¬ 
fendant says that such injuries as the plaintiff sustained, 
were sustained by him as the proximate result of the negli¬ 
gence of him, the said plaintiff, in walking upon the side¬ 
walk without the exercise of reasonable care, and without 
due regard for his own safety. 

LAWRENCE KOENIGSBERGER, 

SIMON, KOENIGSBERGER & YOUNG, 

B. 

Attorneys for said Defenda/nt. 

Filed on behalf of The Hecht Company, 7th and F 
Streets, N. W., Washington, D. C. 
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4 Joinder of Issue. 

Filed May 16, 1934. 

The plaintiff joins issue on the Pleas filed herein by the 
defendant, The Hecht Company, a corporation. 

CORNELIUS H. DOHERTY, 
i Attorney for Plaintiff. 

Memorandum. 

May 15, 1935—Verdict for plaintiff for $5000.00. 

Supreme Court of the District of Columbia 

Monday, June 24, 1935. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

*#•#**• 

Upon consideration of the motion filed herein by the 
defendant, The Hecht Company, a corporation, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff recover of the 
said defendant, The Hecht Company, a corporation, the 
sum of Five Thousand Dollars ($5000.00), together with 
costs of suit to be taxed by the clerk and have execution 
thereof. 

From the foregoing judgment the said defendant, The 
Hecht Company, by its attorneys of record, in open Court, 
notes an appeal to the United States Court of Appeals for 
the District of Columbia; ^whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the 

5 sum of Six Thousand Dollars ($6000.00). 

Further, it is considered that plaintiff take 
nothing by this action as to the defendant, District of Co¬ 
lumbia, a municipal corporation, that said defendant go 
hence without day, be for nothing held and recover of 
plaintiff its costs of defense to be taxed by the clerk and 
have execution thereof. 
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Memorandum. 


June 25,1935.—Supersedeas ($6,000.00) Undertaking ap- 

TkTTorl onrl -filnrl 


proved and filed. 


Assignment of Errors . 
Filed August 5, 1935. 


in its 


i 

1. The Court erred in denying the motion of tjhe de¬ 
fendant The Hecht Company, for a directed verdiclj in its 
favor at the close of the plaintiff’s testimony. 

2. The Court erred in denying the motion of the de¬ 
fendant The Hecht Company, for a directed verdict 
favor at the close of all of the testimony. 

SIMON, KOENIGSBERGER, YOUNG & 
COLLINS, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant 
The Hecht Company. 


6 Supreme Court of the District of Columbia. 

Monday, September 16, 1935. 

Session resumed pursuant to adjournment. Honj Pey¬ 
ton Gordon, Justice, presiding. 


Come now the parties hereto by their respective attorneys 
of record, and thereupon, the defendant The Hecht Com¬ 
pany, a corporation, by its attorneys presents to the Court 
its Bill of Exceptions, taken at the trial of this causp, and 
heretofore submitted herein, and prays that the sapae be 
signed and made of record, nunc pro time , which is hereby 
accordingly done. 
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Designation of Record. 

Filed June 29, 1935. 

**••••• 

The Clerk of the Court will kindly prepare transcript 
of record on appeal in the above-entitled cause, and will 
include therein the following: 

1. Declaration. 

2. Pleas of defendant The Hecht Company. 

3. Joinder in issue on plea of defendant The Hecht Com¬ 
pany. 

4. Verdict. 

5. Judgment and appeal noted. 

6. Memorandum: Undertaking on appeal approved and 
filed. 

7. Asignment of errors. 

7 8. Memorandum: Bill of Exceptions signed, filed 
and made part of record. 

9. This designation. 

SIMON, KOENIGSBERGER, YOUNG & 
COLLINS, 

Attorneys for Defendant 

The Hecht Company. 

Service of the aforegoing designation of record and re¬ 
ceipt of copv thereof, acknowledged this 29th day of June, 
1935. 

CORNELIUS H. DOHERTY, 

E. M. S. 

Attorney for Plaintiff. 

8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 7, both inclusive, to be a true and cor¬ 
rect transcript of the record according to directions of 
counsel herein ! filed, copy of which is made part of this 
transcript, in cause No. 83897 at Law, wherein Benjamin 
Hohensee is Plaintiff and The Hecht Company, a corpora- 
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tion, et al., are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe mV name 
and affix the seal of said Court, at the City of Washing¬ 
ton, in said District, this 18th day of September, jL935. 

[Seal Supreme Court of the District of Coluihbia.] 

FRANK E. CUNNINGHAM, 

fylerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

9 In the Supreme Court of the District of Columbia 

Holding a Circuit Court. 

At Law. 

No. 83,897. | 

Benjamin Hohensee, Plaintiff, 

i 

v. 

The Hecht Company, a Corporation, et al., Defendants. 

Bill of Exceptions. 

Be it remembered that the above-entitled cause, ckme on 
for trial on the 13th day of May, 1935, before Mr. Justice 
Gordon and a jury. 

Cornelius H. Doherty, Esquire, appeared on behalf of the 
plaintiff, Messrs. Morris Simon and Lawrence Kbenigs- 
berger, of the firm Simon, Koenigsberger, Young & Collins, 
appeared for the defendant The Hecht Company, a corpora¬ 
tion, and Messrs. Elwood H. Seal, Assistant Corporation 
Counsel and Chester H. Gray, Assistant Corporation Coun¬ 
sel, appeared for the defendant District of Columbia, a 
municipal corporation. 

Thereupon it was conceded by the parties to the cajise, by 
their respective attorneys, that on the south sid0 of F 
Street between Sixth and Seventh Streets, Northwest, the 
sidewalk from curb to the building and building line belongs 
to the United States and is controlled by the District of 
Columbia; and that the width of the sidewalk from curb to 
building is 20.65 feet, including the curb. 1 
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And thereupon, to maintain the issues on his part joined, 
the plantiff produced as a witness C. L. Marlow, who, being 
first dulv sworn, testified in substance as follows: 

Direct examination. 

I am general superintendent of The Hecht Company and 
was such on February 5, 1934. We have the porters clean 
the snow off the sidewalk around The Hecht Company. 

Thereupon, further to maintain the issues on his \ 
10 part joined, the plaintiff, Benjamin Hohensee, being 
first duly sworn, testified in substance as follows: 


Direct examination. 


I am the plaintiff in this case and reside at 35 Freemont 
Avenue, Takoma Park; at the present time I am driving a 
taxicab, and that was my occupation prior to February 5, 
1935. I am 35 vears old. 

On Februarv 5, 1934, I was in the vicinitv of The Hecht> 
Company about 10 o ’clock in the morning; I had taken some 
passengers to The Hecht Company; they asked to be let out 
at the side entrance, the last entrance on F Street, and after 
they got out I parked my car in front of the east entrance; 
I wanted to go into The Hecht Company to get some gloves. 

After I parked my car I got out of it and as I was going 
toward the store, toward the entrance there, there was ice 
piled up. And I was cautious; I saw the condition of it. 
But somehow I just slipped down. 

_jrhe^sidew.alk was icy and very rough, and when I slipped 
and fell, I fell quite hardi I wore a heavy overcoat at the 
time. 


I would say that I fell about five feet from the edge of the 
curb, towards the entrance to the Hecht Company—in other 
words, directly south, five feet from the fire alarm box, and 
in front of the Hecht store; J wasj s&lki ng on th e pavement, 
and walked five feet toward The Hecht 'Company Troth The 
curbjjhe fire alarm box'was"not in a path between the side¬ 
walk and" the ‘entrance. A true line would be straight, and 
about two feet to the right of the fire alarm box, and then 
on, toward the entrance of The Hecht Company; I walked 
almost straight. 


Thejportio n of the § id ewalk next to The Hecht Company 
was cleared off ; I would not saj’whether it was sawdust or 
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whether it was gravel that was thrown on the part thit had 
been shoveled away. About four or five feet hadj been 
cleared off. 

Q. And where was the snow placed! A. That was on the i 
part between the part that was cleared off and the eqge of 
the pavement. 

After I fell it stunned me for a minute. I tried to get up 
and I could not move, and someone came up and caught hold . 
of my arm, and two men picked me up and tried to ^it me 
down on a chair, but it was so painful that they could 
11 not move me. j 

After that I started to go into a faint, and Some¬ 
body gave me something to revive me. They tried to sit me 
down in a chair but the pain was so terrific I just let out a 
tremendous yell and they had to hold me there until an 
ambulance arrived. 

I went to Emergency Hospital; X-Rays were taken at 
that time; Dr. Hall did the bone setting; the doctor who 
came in the ambulance was Dr. LeBauer, of Emergency 
Hospital. 

The witness then testified in regard to his injuries, his 
treatment therefor, and the pain and suffering whijdi he 
endured as a consequence of his injuries and treatment, and 
his financial losses due to his inability to transact his I busi¬ 
ness. 


Cross-examination on behalf of the Hecht Comjpany. 

The passengers that I took to The Hecht Company told 
me to go to the last entrance on F Street. Thei^e is e big 
entrance on Seventh Street and one on F Street JJ I did not 
see any sign at the last entrance showing an employees’ 
entrance; my passengers got out to the right of the fire- 
alarm box; the front of my car was three or four feet be¬ 
yond the fire-alarm box, and the last half of the car was 
opposite the fire-alarm box; the driver’s seat was tb the 
right of the fire alarm box; there was about six feet betjween 
the front of my car and the fire plug. 

I had been driving a taxicab approximately a year before 
this. I 

When I got out of my taxicab I got out on the right pand 
side. 

Snow, was piled. _np i rregnlarly-J didjaol pay an y close I 

attention but I would say ten to twelve inches above the —- 

._. . - -- 


I 
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curb—some jagged places—some places it was even higher 
than that, but that is the way it ran; it was very irregular. 

I do not remember whether it had snowed the night be¬ 
fore. There may have been a little snow, but the big snow 
was three or four days before; that was a very heavy snow. 

Q. And The Hecht Company, you say it appeared it 
had shoveled a portion of the sidevralk clear on the building 
line and thrown that up in piles along the curb line; is that 
right? A. Yes, sir. 

Q. And that, you say, was 10 to 12 inches high? A. Some 
more. 

Some of the snow was piled two or three feet high and it 
was ice—if'was jagged. There was plenty of snow in the 
street portion; I don’t believe the curb was visible, there 

was no pathway to the employees’ entrance; there > 
12 was a ^pathway to the main entrance; I did not see that 
that waslhYemployees entrance. There was some 
snow piled up real high between the street and the curb. I 
parked my ear just as close to the curb as I could; the front 
part of my car was right up against the curb, and the back 
extended out in a northwesterly direction, due to the fact 
that there was a lot of snow piled up next to the curb. I 
would not say for sure whether I could step from the step 
of my car up to the portion where the curb line is. I don’t 
know how many steps I took before I slipped; I tried to 
walk carefully. 

It was extremely cold that morning; I don’t remember 
the weather two or three days before that. 

Whereupon it was stipulated by and between the parties, 
by their respective counsel, that on February 5th, the maxi¬ 
mum temperature was 34° and the minimum 23°; that on 
February 4, the maximum was 43° and the lowest 17°, and 
on February 3rd, the maximum was 28° and the mini¬ 
mum 13°. 

I slipped and fell about five feet beyond the curb line 
toward The Hecht Company, where all this ice and snow 
was piled up. It was piled up 12 or 14 inches high there 
and I saw it was very irregular; I saw the ice there too 
before I stepped there; it is not a fact that they had cleaned 
up about ten or twelve feet so that people could walk up 
and down. I saw people walking uo an d down there 1 j -yst J 
\ up to the store you might say, a pathway^of"aBbuFlive feet // 
next to the window; there were no men cleaning it off at 
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the time. I do not know Mr. Brown. Two men picked me 
up but I do not know who they were. 

The witness thereupon testified further in regard ^o his 
injuries and financial losses. 

The snow and ice were not level, it was very uneven, it 
was Tiumpy. I do not know how many feet there were 
between the point that I fell and where it was cleared off, 
but there was a portion of it; I had to go at least five feet 
more before I would have gotten on to the part thajt was 
cleared off. Those men, in order to get to me had to walk .. 
on the same thing I fell on; it was mostly ice, very little U 
snow there. I think the snow in the street was more uneven % 
than on the sidewalk, and that the snow m the street was 
about level withTthe snow on the-pavement, so that my 
taxicab was sitting on a level with the snow on the pave¬ 
ment ; there was snow there; I don’t know whether the snow 
sweepers had thrown it off; there was snow and ice Every¬ 
where. T"don’t know where my passengers went when they 
left the cab. 


13 


a 


Cross-examination on behalf of the District of 
Columbia: 


r I approached The Hecht Store from Seventh Street; as 
I came along there/Ehere was plenty of snow and ice there, 
which I think extended all along F Street there; through-; 
out my course of travel to The Hecht Store from Sixteenth ; 
Street, the snow was about the same, with the exception of \ 
some places where it was piled up more than in other peaces;(/ 
I did not notice as I came by Seventh Street whether not * 
the crosswalks were cleared; Tdaao w th e sidewalk was y 
cleared at the first entrance, the large entrance, on F Street * 
of The Hecht Compa ny^ From that point to the entrance at 
which I stoppeSTwas about half a block. X X ?( 

There were quite a number of cars parked on the south 
side of'F Street next to Hecht’s Store. I did not pull in 
at the first vacant place I could see; there was enough space 
for me to pull in at the entrance at which I was requested 
to stop; after I pulled in there were some more 'vacant 
places ahead of me. I did not notice what the sidewalk, par¬ 
ticularly, was like, because there were cars parked there 
and I could not tell what the condition was the whole lehgth; 


there was snow piled at the other places than where 


I got 
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out, up towards Seventh Street; it was icy towards Sixth 
Street, too, but I did not look there much. 

When I drove my car up there it was uneven; I think I 
had to drive up an incline with my car, because the center 
of the street was somewhat cleared off; I would say I went 
up an incline at least twelve or fourteen inches; that twelve 
or fourteen inches was practically level toward the build¬ 
ing ; the incline which I drove my car up was near the center 
of the street where the car track was; from where the snow 
ceased to the sidewalk was bumpy and uneven. 

“The snow was twelve inches some places and sixteen 
inches and more at another; you can’t say that the highest 
part was at one particular spot, because it was all uneven, 
there wasn’t any particular spot that was more unlevel than 
the others; the general condition was that it was fourteen 
inches in one place, and then dropped down, and it was 
just about the same at the curb. 

I knew the curb was there because of the police box and 
the fire box and the other cars that were parked along 
there. 

14 After I left my passengers out I straightened my 

car out a little bit. I drove the front of my car up to 

the curb, and the back part was about a foot out, and I moved 

my car about one and a half feet back after my passengers 

got out, because I did not want to get up to the fire plug; 

I had some difficulty in backing my car, because the back 

part was out a little bit; when I left my car there the back 

was still a foot awav from the curb. I don’t know whether 

* 

the wheels were against the curb or on top of it, on account 
of the condition of the snow and ice. 

The witness then testified about the condition of his 
health and his loss of earnings. 

On redirect examination and on further cross-examina¬ 
tion, the witness testified further about his loss of earnings. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff produced as a witness Dr. Alexander 
B. Moore, who, being first duly sworn, testified in regard 
to the injuries to the plaintiff and the treatment given him 
therefor. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff produced as a witness Mr. Custis Lee 
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Hall, who, being first duly sworn, testified in regard to the 
injuries to the plaintiff, the treatment given him therefor 
and as to his charges for his services. 

Thereupon, further to maintain the issues on hi$ part 
joined, the plaintiff produced as a witness Miss S. L. Blun- 
don, an employee of Emergency Hospital, who, being first 
duly sworn, testified as to the charges of said Hospital. 

Thereupon, further to maintain the issues on hifc part 
joined, the plaintiff produced as a witness Dr. Maurice 
LeBauer, who, being first duly sworn, testified that he 
picked up the plaintiff at the scene of the accideiit and 
placed him in the Emergency Hospital ambulance, and 
testified in regard to the injuries to the plaintiff and the 
treatment given him therefor. He thereupon testified in 
substance as follows: 

The street had considerable snow and ice on it; Ij think 
the snow was pretty well packed; the sidewalk had lots of 
lu mpy ice on it; I don’t remember whether any" par}; of it 
was cleared”ofT;~ the part that I had to go over \iith a 
stretcher to get Mr. Hohensee was lumpy and slippeijy and 
I almost fell myself. It is more than likely that a fracture 
of the type we have here would take place on an uneven 
surface. 

15 And thereupon, further to maintain the issues on 
his part joined, the plaintiff produced as a witness 
Clarence Montgomery, who, being first duly sworn, testi¬ 
fied in substance as follows: 

I am the driver of the ambulance at Emergency Hospi¬ 
tal, and was so employed on February 4, 1934; I remember 
a call to Seventh and F Streets where Dr. LeBauer hnd I 
picked up Mr. Hohensee and brought him to Emergency 
Hospital. 

And thereupon, further to maintain the issues on hi^ part 
joined, the plaintiff produced as a witness Samuel Bhown, 
who, being first duly sworn, testified in substance as fol¬ 
lows: 

Direct examination. 

I am a member of the Bar of the District of Columbia, 
and in February 1934, I was employed in the vicinity of 
Seventh and F Streets, and was going east on F Streej with 


14 THE HECHT COMPANY VS. BENJAMIN HOHENSEE. 

Mr. Gritz who is employed in the office with me; we wrere 
going into a little lunch room known as Kollen’s, which is 
next door to Hechts; As we got up the street we saw Mr. 
Hohensee on the ground injured. We picked him up and 
carried him over to the building line and I went in and 
called the ambulance; Mr. Hohensee was lying in a perpen¬ 
dicular position approximately three or four feet on the 
pavement, near the fire plug and west of it. 

Toward the center of the pavement there was a path made 
along that section at the point where we were, four or five 
feet wide, more i or less; we passed by there practically 
every day; I could not state when the path was made; it 
was there the day before; if I remember it particularly, 
the day before I did not pass there; when I saw Mr. Ho¬ 
hensee he was in extreme pain; I saw him the moment that 
he struck the ground; it was impossible to move; Mr. Gritz 
and I think another person picked him up and carried him 
over to the extreme end of the Hecht window. Mr. 
Hohensee’s automobile was parked between the fire plug 
and the police box; the car was driven up past 616 so as to 
take it away from the fire plug, this side of the fire plug, 
after he was taken to the hospital; I do not remember 
whether Mr. Gritz or I drove the car. 

Cross-examination on behalf of the Hecht Company. 

I saw the taxicab drive up; you could see the curb after 

we went to pick him up, with reference to the portion 
16 of the portion of the curb further up, but at that 

particular point you couldn’t; the cab was approxi¬ 
mately six to ten inches away from the curb, and practi¬ 
cally parallel with it; the back of the car may have been 
slightly further out than the front. 

I saw' Mr. Hohensee stop his car; he made only one stop, 
and I did not see him move it after he stopped; I did not 
see any passengers get out of his car; his car was within 
my line of vision during the entire time; there might have 
been passengers in this car; I noticed him drive up and 
then my attention was attracted to something else at that 
time. His car was dark blue or black and had his name on 
it, and it stopped between the fire alarm and the fire plug; 
it appeared to me as though the rear of his cab extended 
sllghfly past the fire alarm. 
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I remember that path having passed there some time j prior 
to the happening of the accident; I pass there constantly; 
there had been snow many times since I passed it. If |[ said 
I passed it the day before and saw the path, and that day 
was Sunday, I am mistaken about that. 

When I went to pick up Mr. Hohensee he was in a sitting 
posture and his feet were slightly extended beyond the 
curb; I did not see him before he fell, but I saw him ;when 
he fell, and he was then approximately three or fouj: feet 
from the curb; when I got to him his head wns not facing 
The Hecht Company; he must have fallen backwnrcfs be¬ 
cause he went to a sitting posture. When he fell hi$ face 
was facing the right fender of his automobile, and thd back 
of his head on an angle with The Hecht Company; l^e fell 
diagonally toward his cab; he was lying down at the time; 
he had fallen completely flat on his side, I shoulcj say, 
slightly the right side, or whichever side it was; hisl back 
had struck the ground in a straight falling position; ije fell 
fiat down; he did not raise himself up in a sitting posture, 
but laid in that particular position; he was facing in a North¬ 
easterly direction, with the back of his head pointing to¬ 
wards 7th Street in a southwesterly direction, his feet in a 
northeasterly direction. 

I saw him as he was lighting on the ground; at the mo¬ 
ment I glanced up his feet went out from under him and 
he had fallen and bounced on the ground on his back; it 
appeared to me that when he fell his feet slipped, f rom 
under him evidently and the weight of his body carried him 
in a different direction; it spun him around like k top. 
17 I did not see him get out of the cab and never [made 
a statement as to seeing him get out of the cpb. 

I believe Mr. Gritz is a Maryland resident but I dp not 
know whether he is in Washington today. I presuihe he 
must be but I really do not know. I last saw him in Court 
yesterday. I did not see him in Court this morning. 

Cross-examination on behalf of the District of Co¬ 
lumbia. 

I have known Mr. Gritz since June, 1933; we worked for 
the same concern. Since the occurrence of the accident I 
saw him every day for about six months. I am fribndly 
with him. 

And thereupon the plaintiff rested. 
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And thereupon the defendant the District of Columbia, 
bv its counsel, moved the Court to direct a verdict in its 
favor, upon the ground that no notice of the accident had 
been given to said defendant as required by the Act of 
Congress approved February 20,1933, and upon the ground 
that there was no evidence of notice to said defendant that 
there was a dangerous condition. 

And thereupon the defendant The Hecht Company, by its 
counsel, moved the Court to direct a verdict in its favor, 
upon the ground that no negligence had been shown on the 
part of the said defendant and upon the further ground 
that it appeared from the plaintiff’s own testimony that 
his injuries were the proximate result of his own negligence. 

The Court granted said motion of the defendant District 
of Columbia. 

The Court denied said motion of the defendant The Hecht 
Company, to which action of the Court the said defendant, 
by its counsel, then and there duly noted an exception. 

And thereupon the defendant, The Hecht Company, of¬ 
fered certain testimony tending to impeach the testimony 
of the witness Samuel Brown. 

And thereupon the defendant, The Hecht Company, by its 
counsel, moved the Court to direct a verdict in its favor, 
upon the ground that no negligence had been shown on the 
part of the said defendant and upon the further ground that 
it appeared from the plaintiff’s own testimony that his in¬ 
juries were the proximate result of his own negligence. The 
Court denied said motion of said defendant, to which action 
of the Court the said defendant, by its counsel, then and 
there duly noted an exception. 

* 

And thereupon the defendant The Hecht Company prayed 
the Court to instruct the jury as follows: 

Defendant’s Prayer for Instructions No. 1 . 

No presumption of negligence arises from the happening 
of the accident to the plaintiff; and you may not return a 
verdict for the plaintiff unless you find from a preponder¬ 
ance of the evidence that the defendant vras negligent and 
that such negligence was the cause of the plaintiff’s injury, 
which prayer was granted by the Court. 
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And thereupon the said defendant prayed the 
Court to instruct the jury as follows: 


Defendant’s Prayer for Instructions No. 2. 


The defendant was not an insurer of the safety 
plaintiff while he w^as on the sidewalk in front of its 
ises, and the defendant is not liable unless you find 
^vas negligent, which prayer was granted by the Oc[ 

And thereupon the said defendant prayed the Co 
instruct the jury as follows: 


of the 
prem- 
:hat it 
urt. 


urt to 


And thereupon the said defendant prayed the Co 
instruct the jury as follows: 


art to 


t 


r 

* 

i 

■i 


Defendant’s Prayer for Instructions No. 3. 

In determining wdiether the defendant was negligent you 
will take into consideration all of the facts and circum¬ 
stances, bearing in mind that when a snowfall occurs it is 
not possible to completely remove it from each and jevery 
portion of the streets, but the Court denied said prayer, to 
which action of the Court the said defendant, by its coun¬ 
sel, then and there duly noted an exception. 

And thereupon the said defendant prayed the Co^irt to 
instruct the jury as follows: 


Defendant’s Prayer for Instructions No. 4. 

I 

If you find from the evidence that there was a patH from 
the curb line to that portion of the sidewalk which had been 
cleared, and that such path was reasonably close to the 
place where the plaintiff undertook to cross the sidewalk, 
and that the plaintiff knew of the existence of such path, 
but nevertheless undertook to cross the sidewalk at aj point 
where the snow and ice were piled up, that such condition 
was dangerous, and that the plaintiff knew of suclj dan¬ 
gerous condition, then the plaintiff was guilty of contribu¬ 
tory negligence, and your verdict must be for the defend¬ 
ant, but thj^Cmi rt denied said prayer , to which action of f 
the Court the said defendant, by its counsel, then and! there 
duly noted an exception. 
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19 Defendant’s Prayer for Instructions No. 5. 

If you believe that any witness or party has knowingly 
and wilfully testified falsely as to any material fact in the 
case, as to which he could not reasonably have been mis¬ 
taken, then you: are at liberty to disregard any or all of 
the testimony of such witness or party, which prayer was 
granted bv the Court. 

And thereupon the said defendant prayed the Court to 
instruct the jury as follows: 

Defenddnt’s Prayer for Instructions No. 6. 

Your verdict must be for the defendant if you find that 
the accident did not happen in front of its premises, but 
in front of premises 616 F Street, Northwest, which prayer 
was granted by the Court. 

And thereupon the Court charged the jury as follows: 

# 

Ladies and gentlemen of the jury, the suit here is for 
damages for injuries alleged to have been sustained by the 
plaintiff on the 5th of February, 1934, by reason of the 
negligence of the Hecht Company, a corporation, and the 
District of Columbia—by reason, I say, of the negligence 
of the two bv the condition of the sidewalk on the side of 
the Hecht Company’s store. 

There is not sufficient evidence to go to the jury with 
respect to the District of Columbia, and the Court so ruled, 
and directs you now with respect to the District of Colum¬ 
bia, that your verdict will be for the defendant, the District 
of Columbia. 

The only matter you are to consider now is whether or 
not the plaintiff* Hohensee, is entitled to recover damages 
against the Hecht Company. 

The declaration charges that the Hecht Company had the 
duty imposed upon it to keep the sidewalk about its place 
in aTs'afe condition so that persons lawfully using the side¬ 
walk vrould not be injured; but notwithstanding this duty, 
the Hecht Company cleaned certain portions of the side¬ 
walk of the snow and ice that had accumulated, and per¬ 
mitted jagged pieces of the snow and ice to remain thereon, 
and as a result of such negligence on the part of the Hecht 
Company, the plaintiff slipped and fell and injured his 
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leg, and was required to spend a large sum of m|oney in 
an endeavor to be cured of the injuries thus sustained; that 
the injuries received by the plaintiff were permanent 
20 in the loss of the use of his right leg, and tl^at it is 
at least a half inch shorter than the left, ahd that 
he will be unable to pursue his occupation as the owner 
and operator of a cab; and that his nervous systbm was 
severely shocked, and that he is permanently injured, his 
functions impaired, and that he suffered great mental pain 
and anguish, and that he claims $50,000. 

The defendant, Hecht Company, by its plea, depies all 
of that charge; and further alleges that the injuries of 
plaintiff are the direct proximate result of plaintiffs own 
negligence and carelessness; in other words, he wa$ guilty 
of contributory negligence, and that contributed to the in¬ 
juries sustained by the plaintiff. 

The burden is upon the plaintiff to establish all ijhe ma¬ 
terial allegations in the declaration by what is calle4 a pre¬ 
ponderance of the evidence. That is, that the evidence ad¬ 
duced in support of his claim must preponderate br out¬ 
weigh the evidence opposed thereto. If the evidence [should 
be in a state of balance, then the plaintiff would flail, be¬ 
cause in such a situation the plaintiff would not haye sus¬ 
tained the requirement as to the measure of proof neces¬ 
sary for you to return a verdict in his favor. In other 
words, before the plaintiff can recover, he must sustain 
the charges in his declaration, not that the evidence in his 
favor balances, but it must preponderate or outweigh that 
in opposition to it. If the evidence is balanced he pannot 
recover. 

Now, the plaintiff charges the defendant with maintain¬ 
ing the sidewalk, in clearing the snow and ice therefrom 
in such a fashion as to carelessly and negligently cause 
the dangerous situation which was the proximate cause of. 
the fall of the plaintiff and the resultant injuries.,_l-^ 

Now, negligence means the doing of something that 
should not be done, or the failure to do something that a 
person has a duty to another to do, or a want of thkt de¬ 
gree of care that an ordinarily prudent person would have 
exercised under the same circumstances. 

Now, you are the sole judges of the facts in thid case. 
You have heard all the evidence. The Court is responsi¬ 
ble for the law. The Court has nothing to do with the 
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facts. You have heard the evidence, and it is for you to 
determine the facts, whether or not this plaintiff fell 

21 on the sidewalk abutting in front of the Hecht Com¬ 
pany store, and that that fall did not happen 

or occur on the premises adjoining, or fronting somebody 
else’s premises.i Then you are to determine whether or 
not that fall was occasioned by the negligence, as I have 
described it, of the defendant, the Hecht Company. Did the 
Hecht Company clear the snow off of a part of the sidewalk 
in front of the premises and did it pile it up on another por- > 
tion of the sidewalk and cause the condition complained of! 

There is another element which 1 will take up with me in 
a few minutes, and that is the question of whether or not, 
providing the defendant did act negligently in piling the 
snow and ice on the sidewalk, whether or not the plaintiff 
was negligent in the manner in which he walked there. In 
determining these questions, you are not only the sole 
judges of the evidence in the case, but also the sole judges 
of the credibility of the witnesses who have testified before 

mi 

you. If there is contradictory evidence here; if on one side 
there is evidence that certain things happened, certain 
things existed, and on the other side that those things did 
not happen, and if, in your judgment, any witness has 
deliberately sworn falsely with respect to any material mat¬ 
ter about which, he could not reasonably have been mis- 

mi 

taken, it is your duty either to ignore such testimony alto¬ 
gether or to give such witness’ testimony such weight 
as you may deem it worthy of. 

You are also to take into consideration the interest that 
any party may have in the outcome or the result of this 
case. Where a witness has a direct, personal interest in 
the result or outcome of a case, the temptation is strong to 
color the testimony or withhold the whole truth, and you 
should give such testimony such weight as you may deem 
it worthy of. 

As I have said before, the first thing for you to determine 
is whether or not this plaintiff when he fell was on the 
sidewalk or pavement adjoining or in front of the Hecht 
property. If you find that he fell on the sidewalk in front 
of the property, then you are to determine whether or not 
the condition in the sidewalk was as testified by the plain¬ 
tiff and others that testified in his behalf, and whether or 
not the condition of the sidewalk at that time was' caused 
by the Hecht Company in clearing off a portion of the 
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sidewalk and piling the ice and the snow on the othef por¬ 
tion of it—whether that created the'Condition that existed 
at that time. And if yon find by a preponderance 
22 of the evidence that that condition prevailed b jr rea¬ 
son of the negligence, as I have described it, of the 
defendant, the Hecht Company—of course, if you find that 
that did not happen, that it was not occasioned by the 
negligence of the Hecht Company, then your labors ire at 
an end, and you should find for the defendant, the jHecht 
Company. If you find, however, by a preponderance of 
the evidence that that dangerous condition did exist 
through the negligence of the defendant, the Hecht | Com¬ 
pany, and that the plaintiff, in crossing or walking upon 
that snow and ice in the condition that it was, exercised 
due care and caution, such as a reasonably prudent person 
vrould exercise, then he would not be guilty of contributory 
negligence. But if he approached or walked upon tljie ice 
and snow in the condition that it was and did not lexer- 
cise reasonable care and prudence, and that was the cause 
of his fall, or contributed to cause his fall, then he cannot 
recover. In other words, however negligent the Hecht 
Company may have been by creating a condition there, if 
the defendant acted negligently in walking upon it and did 
not exercise reasonable care and caution, then he cannot 
recover. But if you find that the plaintiff, in walking on 
that ice and snow, exercised care and caution, and that the 
evidence shows to you by a preponderance of the evidence 
that the defendant, the Hecht Company, vras negligent in 
placing the snow and ice there, and that the plaintiff fell 
and was injured by reason of that negligence, then, you 
are to consider the extent of the injuries caused to the 
plaintiff. The extent of his injuries; whether or not those 
injuries are permanent; the pain and anguish that he suf¬ 
fered; and whether or not he lost compensation by reason 
thereof. And if you find that the plaintiff is entitled to re¬ 
cover, he is entitled to what the law calls reasonable j com¬ 
pensation for the damages sustained, and he will b^ en¬ 
titled to compensation for damages suffered and sust^ned, 
which damages will include the injuries received by him, 
the pain and suffering that he endured, the expenses to 
which he was reasonably put in endeavoring to be cured 
of his injuries, or that you might find were sustained as a 
direct result of his injuries. 




22 THE HECHT COMPANY VS. BENJAMIN HOHENSEE. 

Now, there have been a number of prayers or instruc¬ 
tions with respect to the law that have been asked by coun¬ 
sel and which have been granted by the Court. Such of 
those prayers as have been read to you by counsel in the 
argument of the case are the law of the case, so far 

23 as they go, just as though the Court had given them 
to you. 

Did you read all of the prayers f 

Mr. Simon: I did not read any of the prayers. I just re¬ 
ferred to them. 

The Court: Well, I told you, in substance, what is em¬ 
bodied in those prayers. The Court will tell you that no 
presumption of negligence arises from the happening of 
the accident to the plaintiff; and you may not return a 
verdict for the plaintiff unless you find from a preponder¬ 
ance of the evidence that the defendant was negligent and 
that such negligence was the cause of the plaintiff’s injury. 

The defendant is not an insurer of the safetv of the 
plaintiff while he was on the sidewalk in front of its 
premises, and the defendant is not liable unless you find 
that it was negligent. 

With respect to the matters charged in the declaration, 
I have told you that if you find that the accident did not 
happen in front of the Hecht Company premises, but hap¬ 
pened in front of JS16 F Street, or some other premises, of 
course, the plaintiff cannot prevail. 

Your verdict, whatever it may be, must be unanimous 
judgment of all of you; that is, you must all agree—either 
all for the plaintiff or for the defendant, and the amount 
must be unanimous. You will, when you retire, select one 
of your number as your foreman, and you will report your 
verdict into court. 

Again, there is only one defendant in this case at the 
present time, the Hecht Company. You will return a ver¬ 
dict for the other defendant, the District of Columbia. 

If you find that the plaintiff was injured by a fall on 
the ice on the pavement in front, as I say, of the Hecht 
premises, but it was not due to the negligence of the de¬ 
fendant, the Hecht Company, by the condition of the side¬ 
walk at that time or, even if it was due to its negligence, 
and the conduct of the plaintiff contributed to that injury, 
then you should find for the defendant. 
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But if you find by a preponderance of the evidence that 
the plaintiff was injured by a fall on the ice and snow on 
the sidewalk in front of the Hecht property, and th^t the 
Hecht Company was responsible, through its negligence, 
for the condition of the ice and snow there, and thht the 
plaintiff was not negligent in a manner that contributed 
to it, then you should find for the plaintiff, and^ find- 
24 ing for the plaintiff and that he is entitled to; dam¬ 
ages, then you should return such amount ap will 
compensate him for those injuries. 

Is there anything else? 

(No response from counsel.) 

Your verdict will be for the defendant, the District of 
Columbia, and either for the defendant, The Hecht I Com¬ 
pany, or for the plaintiff. You may retire to youif jury 
room. 


Thereupon the jury retired to consider their verdiqt, and 
thereafter returned their verdict in favor of the defendant 
District of Columbia, and in favor of the plaintiff against 
the defendant The Hecht Company for $5,000. 

Be it remembered that the several objections and ex¬ 
ceptions made and taken in the course of the trial bf the 
cause were severally made and taken as they purport in 
the foregoing Bill of Exceptions to have been made and 
taken, and the defendant The Hecht Company prays the 
Court to sign and seal this, the said defendant’s Bill of 
Exceptions, and it is accordingly done, now for thei, this 
16" day of Sept., in the year one thousand nine hundred 
and thirty-five. 

[seal.] PEYTON GORDON, 

Justice. 


Approved: 

CORNELIUS H. DOHERTY, 


Atty. for Plaintiff . 

Endorsed on cover: District of Columbia Supreme Court. 
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W. Hodges, Clerk. 
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STATEMENT OF THE CASE. 

This is an appeal by The Hecht Company, defendant 
below, from a judgment on the verdict of a jury in an 
action at law for damages for personal injury. 

The action was brought by Benjamin Hohensee 
against The Hecht Company and the District of Co¬ 
lumbia, the declaration alleging that on February 5, 
1934, the plaintiff was walking on the sidewalk in front 
of certain premises in the District of Columbia owned 
by the defendant Hecht Company, and in which it con¬ 
ducted a department store; that it was the duty of The 
Hecht Company to keep the sidewalks in a reasonably 
safe condition, and that it cleared certain portions of 
the sidewalk of the snow and ice which had accumu¬ 
lated thereon, placing the same into piles on the walk, j 
permitting jagged pieces of frozen snow and ice to re-1 
main thereon; and that it was the duty of the defend- j 
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ant District of Columbia to cause said snow and ice 
to be removed from said sidewalk, the defendants hav¬ 
ing a reasonable time within which to remove said ice 
and snow and having knowledge of the condition then 
existing. The declaration further alleged that the de¬ 
fendants negligently permitted the walk to be covered 
with jagged pieces of ice and snow upon which the 
plaintiff slipped and fell, sustaining certain injuries 
described in the declaration (E. 1-3). 

The Hecht Company filed two pleas, in one of which 
it denied the allegation of duty set forth in the dec¬ 
laration and the allegations of negligence therein con¬ 
tained, and in the second of which it pleaded the con¬ 
tributory negligence of the plaintiff (R. 3). 

Issue was joined on this plea, and the case came on 
for trial by jury as to both defendants (R. 7), but at 
the conclusion of the plaintiff’s testimony the trial 
Court granted a motion, then made on behalf of the 
District of Columbia, to direct a verdict in its favor (R. 
16), and subsequently judgment was entered in favor 
of the District of Columbia (R. 4). The defendant 
Hecht Company made a like motion, which was denied 
and exception noted (R. 16). 

At the trial, it was conceded that on the south side 
of F Street, between Sixth and Seventh Streets, N. W., 
the sidewalk from the curb to the building and building 
line belonged to the United States and was controlled 
by the District of Columbia, and that the width of the 
sidewalk from curb to building was 20.65 feet, includ¬ 
ing the curb (R. 7). 

The plaintiff testified that on February 5, 1934, he 
was a taxicab driver, and, as such, had taken some pas¬ 
sengers east on F Street to the store of The Hecht 
Company (R. 11), and had let them out at the last en- 
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trance on F Street (R. 8). There had been a ver^ 
heavy snow three or four days before (R. 10), and oh 
the day in question the streets of the City were covered 
with snow (R. 11). On February 3, the temperature 
had ranged between 13 degrees and 28 degrees, on 
February 4, between 17 and 43 degrees, and on Febru¬ 
ary 5, the day of the accident, between 23 and 34 de¬ 
grees (R. 10). | 

After discharging his passengers, the plaintiff 
parked his car in front of the east entrance and got out 
of it to go into the store of The Hecht Company to buy 
gloves; while thus engaged and while walking between 
the curb and a pathway in the snow in front of appel¬ 
lant’s store, he slipped and fell, sustaining injuries 
(R. 8). 

A portion of the sidewalk next to The Hecht Com¬ 
pany, about four or five feet in width, had been cleared 
off and a pathway had been cleared to the main F 
Street entrance of the store (R. 11) but the plaintiff 
did not go along that path (R. 10-11). | 

C. L. Marlowe, General Superintendent of The Heclff 
Company, testified, “We have the porters clean thp 
snow off the sidewalk around The Hecht Company” (E;. 
8); but there was no testimony as to the practice at 
about the time of the accident. 

At the conclusion of the plaintiff’s testimony Thp 
Hecht Company moved for a directed verdict i 
favor, upon the ground that no negligence had 
shown on its part and upon the further ground that it 
appeared from the plaintiff’s own testimony that hip 
injuries were the proximate result of his own negli¬ 
gence. The motion was denied and exception noted 
(R. 16), and the case was submitted to the jury, which 
returned a verdict for the plaintiff for $5,000 (R. 23). 
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ARGUMENT AND AUTHORITIES 

1. There Was No Evidence That The Hecht Company 

Had Cleared the Sidewalk. 

* 

There was no evidence whatever that The Hecht 
Company had cleared any portion of the sidewalk, nor 
was there any evidence to support the allegation of the 
declaration that The Hecht Company permitted the 
walk to be covered with jagged pieces of ice and snow. 

C. L. Marlowe, General Superintendent of The Hecht 
Company, was called as a witness by the plaintiff and 
testified, “We have the porters clear the snow off the 
sidewalk around The Hecht Company” (R. 8). The 
accident is alleged to have occurred on February 5, 
1934, while Mr. Marlowe gave his testimony on May 13, 
1935—more than a year later (R. 7). Mr. Marlowe’s 
testimony had no reference to any practice existing at 
or about the time of the accident. While it may have 
been the general duty of the porters at the time of the 
trial to clear the sidewalks in front of The Hecht Com¬ 
pany, that circumstance throws no light on the situa¬ 
tion or practice at the time of the accident. We submit 
that there is no principle of law under which any pre¬ 
sumption can arise that a public street, owned by the 
United States, has had a path cleared through the snow 
thereon by an abutting owner or occupier. 

2. There Was No Evidence That the Plaintiff Fell 
on Any Ice or Snow Piled by the Defendant. 

The only evidence as to the piling of snow on which 
the plaintiff fell is as follows: 
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The plaintiff himself testified on direct examination 


44 After I parked my car I got out of it and as 'I 
was going toward the store, toward the entrance 
there, there w^as ice piled up, and I was cautiou^; 
I saw the condition of it.- But somehow I ju^t 
slipped down. 

“The sidewalk was icv and very rough . . . 

“I would say that I fell about five feet from the 
edge of the curb, toward the entrance to Thq 
Hecht Company—in other words, directly soutlj, 
five feet from the fire alarm box and in front qf 
The Hecht store; I was walking on the pave¬ 
ment and walked five feet toward The Hecht Conl- 
pany from the curb; ... A direct line would be 
straight and about two feet to the right of the 
fire alarm box and then on, toward the entrance of 
The Hecht Company; I walked almost straight 

* 4 The portion of the sidewalk next to The Hecht 
Company was cleared off; . . . about four or five 
feet had been cleared off. 

“Q. And where was the snow placed? 

“A. That was on the part between the paift 
that was cleared off and the edge of the pave¬ 
ment” (R. 8-9). 

Of course, the plaintiff’s statement that the snojv 
which had been cleared off was between the part that 
had been cleared off and the edge of the pavement w4s 
merely an inference on his part, as he had not seen th^t 
snow placed. 

On cross-examination the plaintiff testified: 

4 4 Snow was piled up irregularly—I did not pay 
any close attention, but I Tvould say ten to twelye 
inches above the curb—some jagged places—sorrle 
places it was even higher than that, but that is the 
way it ran; it was very irregular ... 
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“Q. And The Hecht Company, you say it ap¬ 
peared it had shoveled a portion of the sidewalk 
clear on the building line and thrown that up in 
piles along the curb line; is that right ? 

“A. Yes, sir 77 (R. 9-10). 

That statement again was merely the plaintiff’s in¬ 
ference. 

On further cross-examination the plaintiff contin¬ 
ued: 

“Some of the snow was piled two or three feet 
high and it was ice—it was jagged. There was 
plenty of snow in the street portion; I don’t be¬ 
lieve the curb was visible . . . There was some 
snow piled up real high between the street and the 
curb. I parked my car just as close to the curb as 
I could; the front part of my car was right up 
against the curb, and the back extended out in a 
northwesterly direction, due to the fact that there 
was a lot of snow piled up next to the curb . . . 

“I slipped and fell about five feet beyond the 
curb line toward The Hecht Company, where all 
this ice and snow was piled up. It was piled up 
twelve or fourteen inches high there and I saw it 
was very irregular; . . . (R. 10). 

“The snovr and ice were not level, it was very 
uneven, it was humpy. I do not know how many 
feet there were between the point that I fell and 
where it was cleared off, but there was a portion 
of it; I had to go at least five feet more before I 
w”ould have gotten on to the part that was cleared 
off ... I think the snow in the street was more un¬ 
even than on the sidewalk, and that the snow in the 
street was about level with the snow on the pave¬ 
ment, so that my taxicab was sitting on a level 
with the snow on the pavement; there was snow 
there; I don’t know whether the snow sweepers 
had thrown it off; there was snow and ice every¬ 
where ...” 
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“. . . throughout my course of travel to The 
Hecht Store from Sixteenth Street, the snow was 
about the same, with the exception of some places 
where it was piled up more than in other places . \. 

“When I drove my car up there it was uneven; 
I think I had to drive up an incline with my caj.*, 
because the center of the street was somewhdt 
cleared off; I would say I went up an incline ht 
least twelve or fourteen inches; that twelve cfr 
fourteen inches was practically level toward the 
building; the incline which I drove my car up whs 
near the center of the street where the car tra<jk 
was; from where the snow ceased to the sidewalk 
was bumpy and uneven. 

“The snow was twelve inches some places and 
sixteen inches and more at another; . . . the geii- 
eral condition was that it was fourteen inches 
one place, and then dropped down, and it was ju^t 
about the same at the curb ... 

‘ ‘ I don 't know whether the wheels were against 
the curb or on top of it, on account of the condi¬ 
tion of the snow and ice” (R. 12). 

It will be noted that the sidewalk was about tweniy 
feet wide (R. 7). The pathway, which was next to the 
building line (R. 8, 10) was four or five feet wide (fi. 
9). The plaintiff fell at a point about five feet from tlfie 
curb (R. 8), that is to say ten or eleven feet south i)f 
the southern boundary of the pathway, which, hs 
stated, was four or five feet wide. There had been; a 
very heavy snow three or four days before (R. 10), 
and the City was snow-covered (R. 11). 

The roadway on F Street had been cleared off, ai^d 
there was snow to a height of twelve to fourteen inches 
on the outside of the curb (R. 10). 

During the two days preceding the accident the 
weather had alternately been above and below the 
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freezing point (R. 10), from which it follows as a nec¬ 
essary inference that whatever snow and ice were on the 
street had changed its countour, that some of it had 
melted during the periods of warm weather and had 
frozen and formed ice when the temperature dropped. 

We particularly emphasize the fact that nowhere in 
his testimony did the plaintiff indicate whether he fell 
on that portion of the snow and ice which was ten or 
twelve inches high, or upon the jagged portion which 
he said was two or three feet high (R. 10). Unquestion¬ 
ably that portion of the snow and ice which was ten or 
twelve inches high was of the same level as seems to 
have prevailed throughout the City (R. 11). The plain¬ 
tiff testified that there was snow piled up “real high” 
between the street and the curb (R. 10), and that the 
snow in the roadway was about level with the snow 
on the pavement (R. 11), and the only way he could 
locate the curb was by means of the police box and 
fire box and other cars parked along there (R. 12). 

If, therefore, the plaintiff stepped on the snow which 
was of the same general level, he was stepping on a 
portion of it as to which there could be no pretense of 
any connection with any act of the defendant. It was 
the duty of the plaintiff, in making out his case, to show 
by suitable testimony that he fell on a portion of the 
street for the condition of which the defendant was 
responsible, and this he wholly failed to do. 

In the face of all these circumstances we confidently 
submit that there is no basis for any inference, even as¬ 
suming that The Hecht Company had caused the path 
to be cleared, that the snow or ice on which the plain¬ 
tiff fell had been placed in its position, ten or eleven 
feet from the path, by any act of The Hecht Company, 
instead of having been thrown up from the roadway or 
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being simply a natural result of the weather conditions 
as to precipitation and temperature—and that any find¬ 
ing by the jury on this point would necessarily be & 
mere speculation. 

Where proven facts give equal support to each o:c 
two inconsistent inferences, neither of them being es^ 
tablished, judgment, as a matter of law, must gp 
against the party upon whom rests the necessity ojf 
sustaining one of these inferences as against the otheij, 
before he is entitled to recover. 

Pennsylvania R. Co. v. Chamberlain, 288 U. Sj. 
333, 339. | 

3. There Was No Evidence of Negligence on th£ 
Part of The Hecht Company. 

Even if it be assumed that the pathway had beeft 
cleared by The Hecht Company, and if it be further as¬ 
sumed that the plaintitf fell on snow which had bee^i 
removed from the pathway, nevertheless there was no 
evidence of negligence on the part of that defendant. 

The rule in regard to the liability of an abutting 
owner for injuries due to the presence of snow or ice oft 
the pavement is succinctly set forth in the decision in 
this Court in the case of Norville v. Hub Furniture 
Company , 59 App. D. C., 29, 30, as follows: 

“[The principles of the common law] are well se^; 
out in 13 R. C. L. 415, Section 341, as follows: | 

‘In the absence of a statutory provision to th<b 
contrary, the owner or occupant of property owes 
no duty to pedestrians to keep the sidewalk ift 
front of it free from ice and snow coming thereoh 
from natural causes, or to guard against the risk 
of accident by scattering ashes or using othejr 
like precautions, and will not be liable in damaged 
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to persons injured by reason of his failure to do 
so. Nor does a storekeeper owe any greater duty 
in this regard to customers leaving his store than 
he owes to ordinary pedestrians. Even where 
statutes or ordinances imposing on abutting own¬ 
ers or occupants the duty to remove all natural ac¬ 
cumulations of snow and ice from sidewalks in 
front of their premises, under penalty are held 
or assumed to be valid, it has frequently been de¬ 
cided that the mere neglect of the duty so im¬ 
posed will not create, as a legal consequence, a 
civil liability against him in favor of individuals. 
Nor can the municipality recover from him the 
amount of a judgment it has been compelled to 
pay because of such lot owner’s or occupant’s neg¬ 
lect to perform this duty as required by ordinance. 
Some courts have held that charter provisions 
making abutting owners directly liable to persons 
injured by reason of such neglect are invalid.’ ” 

As in Norville v. Hub Furniture Company, suj)ra, 
the plaintiff in this case does not claim any rights un¬ 
der the Snow Law (D. C. Code, Title 19, Section 71, 75, 
76), nor, indeed, would such a contention avail to es¬ 
tablish liability for damages in a civil action. 

Norville v. Hub Furniture Company, supra. 

Flynn v. Canton Co., 40 Md. 312. 

Hartsell v. Asheville, 164 N. C. 193. 

Risivold v. Camp, 149 Wis. 399. 

The plaintiff seems to admit that under the rule stated 
in Norville v. Hub Furniture Company, supra, there 
would be no liability if the defendant had done nothing 
at all so far as the snow was concerned; but his conten¬ 
tion appears to be that the efforts of the defendant, in 
view of the heavy snow fall, to make the sidewalk as 
safe as possible, imposed a liability on it so far as the 

i ' j 
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snow removed from the path was concerned. No sug¬ 
gestion is made as to what could have been done with 
the snow thus removed. If it had been placed in the 
gutter it would have congested traffic, and so cloggpd 
the gutters as to prevent their proper drainage at such 
time as the snow should melt. The question of the 
defendant’s duty should be approached from a prac¬ 
tical standpoint. At best, a heavy snow brings about 
a situation attended with a certain amount of danger. 
If the plaintiff’s theory that the defendant cleared t}ie 
path on the sidewalk be adopted for the sake pf 
argument, the defendant did the best it could—fit 
cleared a path parallel to its store, and cleared a paf;h 
to its main entrance. 

I 

The following cases, which involved attempts to ho^d 
liable the abutting occupier in circumstances similar 
to those in the case at bar are, we submit, conclusive 
as to nonliability. 

In Mahoney v. Perreault, 275 Mass. 251, there w^s 
evidence tending to show that on the Saturday before 
the accident there had been a heavy fall of snow, whicjh 
ended the next day, and that on the following Monday, 
Tuesday and Wednesday, the snow had been shoveled 
off the concrete sidewalk in front of the defendant fs 


premises by him and placed upon the grass plot or trbe 
belt; that the snow outside the curb had been removed 
by the city with a scraper which threw it upon the gra^s 
plots on both sides of the street to a height of froijn 
two to three feet; that during the daytime it would 
melt and run over the sidewalk, and at night woulfcl 
freeze; that the plaintiff slipped and fell upon ice sb 
formed. 

I 

In affirming the action of the trial Court, whic^i 
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had directed a verdict for the defendant, the Court 
said (p. 252): 

“The undisputed evidence shows that after 
snow fell upon the concrete sidewalk it w’as re¬ 
moved by the defendant by throwing it upon the 
grass plot. So far as appears there was no other 
place where he could have deposited it unless he 
threw it into the street thereby impeding travel, 
or caused it to be carried away . . .If we assume 
that it could be found that the water which ran 
over the sidewalk came from the snovr shoveled 
upon the grass plot by the defendant that had 
melted' it cannot reasonably be found that he 
thereby created a nuisance, or artificially brought 
about a condition which increased or changed the 
flow of water at the place where the plaintiff fell. 
The defendant violated no duty he owed the plain¬ 
tiff by clearing snow from the sidewalk in front 
of his premises. He acted within his rights in 
shoveling it upon the grass plot. There is no 
evidence to warrant a finding that he was negli¬ 
gent because the snow melted and ran over the 
walk ... A landowner cannot be held liable if he 
shovels snow from the sidewalk in front of his 
premises upon the space between the outer edge 
of the walk and the curb and it melts and runs 
over the walk and thereafter ice is formed.’’ 

In Taggart v. Bouldin, 111 N. J. L. 464, the facts as 
disclosed by the opening statement of counsel of the 
plaintiff, were as follow’s: About a week or two prior 
to the accident, there had been a fall of snow; the 
defendant, owner of the premises in front of which the 
accident happened, had caused the sidewalk to be 
shoveled off. There was an expanse of lawn between 
the building and the property line, and the snow had 
been shoveled off to the right and left, some on the 
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lawn and some toward the curb. Soft weather by day 
caused the snow to melt, so that water from the melted 
snow^ trickled across the flagstone sidewalk. Coldej: 
w r eather at night froze the w’ater into ice, and the plainL 
tiff, in walking past the premises at night slipped, 
fell, and was injured. 

In affirming the action of the trial Court, which had 
directed a verdict for the defendant on the opening 
statement, the Court said: 


“ There was no duty on the owner of the premL 
ises to shovel off this sidew’alk. There is no allej- 
gation that any action of the defendant increased 
the hazard that exists on sidewalks during thi 
snow period of the winter. The property owmet* 
cannot be made out to be an insurer of the safety 
of pedestrians. 

“The action of the defendant, in having thq 
sidewalk shoveled off, introduced no new element 
of danger; rather the opposite resulted, and th^ 
danger was lessened. Had the snow been left 
on the sidev r alk, the warmth of the sun would 
have melted that snow as v’ell as that which fell 
upon the law r n, converting it into water which, 
when the temperature fell, would have frozen, 
rendering the sidev T alk equally, if not more, dann 
gerous to pedestrians, and if the plaintiff under 
those conditions had fallen and sustained injuries, 
she would have no cause of action. Sewall v. Food, 
98 X. J. L. S19,121 A. 669, 28 A. L. R. 1357 Sinci 
this be so, to hold a property owmer answ’erable ih 
damages, for injuries received because an effort 
is made to keep the sidewalk clear and to reduc^ 
the danger to pedestrians, w r ould result in a hardn 
ship and injustice. No duty existed at commoh 
lav r to keep the sidewalk in front of one’s premj- 
ises free from ice and snow. Cf. Sewall v. Foti, 
supra; no duty arises by statutory enactment, and, 
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consequently, no breach of duty or actionable neg¬ 
ligence arose here, where the defendant, property 
owner, cleared the sidewalk by having the snow 
shoveled off, some towards the curb and some 
towards or over the property line.” 

The cases above cited disclose a more dangerous con¬ 
dition than that which existed here, namely, ice formed 
on the cleared portion of the walk, and the principle 
there enunciated applies a fortiori to the instant case. 

To impose liability in cases such as the one at bar 
would be to impose an intolerable burden on abutting 
occupiers in those localities where snow and ice, in 
the ordinary course of nature, add to the hazards of 
travel. 

4. The Plaintiff’s Testimony Showed Contributory 
Negligence on His Part as a Matter of Law. 

As regards the care exercised by the plaintiff for 
his own safety, we take the liberty of again quoting 
from his testimony. 

“ After I parked my car I got out of it and as 
I was going toward the store, towards the en¬ 
trance there, there was ice piled up. And I was 
cautious; I saw the condition of it. But somehow 
I just slipped down . . . (R. 8). 

“I saw the ice there too before I stepped there 
... (R. 10) 

“I know the sidewalk was cleared at the first en¬ 
trance, the large entrance, on F Street of The 
Hecht Company. From that point to the entrance 
at which I stopped was about half a block” (R. 11). 

The plaintiff further testified that he stopped his 
ear near a fire plug. Certainly reasonable care does 



not require the defendant to anticipate that a persoh 
would park his automobile in front of a fire plug and 
attempt to cross the pavement at a point where the 
presence of snow and ice was obvious. The plaintiff 
admitted that he knew of the dangerous condition due 
to snow and ice existing at the time, yet with fufl 
knowledge of this he attempted to cross the pavement 
where there was no pathway cleared from the street to 
the entrance, and where snow and ice was in piles;, 


although he knew that the sidewalk was cleared to th^ 
main entrance on F Street. Can it be urged that a 
person with this knowledge can, by merely stating, “I 
was cautious; I saw the condition of it. But somehow 
I just slipped down’’ (R. 8), avoid the obvious impli¬ 
cation of contributory negligence? Is it not a glaring 
case of contributory negligence as a matter of law for 
a person deliberately to walk across a snow- and un¬ 
covered pavement, the dangerous condition of which is 
fully observed by him, when he admits that within ^ 
half block of such place there was a cleared entrant 


which he could have used with safety and comfort? 

This case is readily distinguished from Mosheuv&l 
v. District of Columbia, 191 U. S. 247, and the cases 
cited in the opinion therein. 

In Moslieuvel v. District of Columbia, supra, the 
plaintiff had stepped into a water box in the sidewalk, 
directly in front of the entrance to her home, and it 
was held that, as she had the right of ingress anji 
egress, she was not guilty of contributory negligende 
as a matter of law in using that entrance. In the cas^s 
cited in the opinion in that case, which involved ob¬ 
structions in the street, it was held that guilt qf 
contributory negligence could not as a matter of lajv 
be imputed to the plaintiffs because they walked along 
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the street, as they had a right to do, instead of digress¬ 
ing from their paths in order to avoid unlawful obsta¬ 
cles on the street. But that is not the case here. 

The pile of snow and ice was not in the ordinary path 
of travel. The plaintiff had a wide choice as to the 
point at which he could cross the sidewalk, and yet he 
deliberately chose to walk over a portion thereof which 
was obviously dangerous. It is not disclosed in the 
testimony whether he walked over that portion of the 
snow which was twelve or fourteen inches high, and 
which was, so far as the evidence disclosed to the con¬ 
trary, simply the result of an ordinary fall of snow, 
or whether he walked over one of the piles of snow 
and ice which was higher than that. If the former 
was the case; then obviously he did not walk over any 
portion of the pavement for the condition of which 
the defendant could by any stretch of the imagination 
be held responsible; if the latter, he is clearly barred 
by his own contributory negligence in walking over a 
high pile of snow which he could easily have avoided. 

Conclusion 

In conclusion, it is respectfully submitted that the 
judgment of the Court below should be reversed. 

Respectfully submitted, 

MORRIS SIMON, 

LAWRENCE KOENIGSBERGER, 
EUGENE YOUNG, 

Attorneys for Appellant . 
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Benjamin Hohensee, Appellee. 


BRIEF OF APPELLEE. 


STATEMENT OF CASE. 

The appellee, Benjamin Hohensee, in his Declaration, 
alleged that the appellant, The Hecht Company, a Cor¬ 
poration, cleared certain portions of the sidewalk in 
front of its premises of the snow and ice which had ac¬ 
cumulated thereon, placing the said ice and snow! so 
removed into piles on the said walk, permitting jagged 
pieces of frozen snow and ice to remain thereon, by ijea- 
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son of which the appellee, while himself in the exercise 
of due care, slipped and fell on the ice and snow so 
placed, sustaining a comminuted fracture of both tro¬ 
chanters, by reason of which he was required to expend 
certain sums of money in an attempt to cure himself 
of this injury, and was unable to pursue his occupation, 
and the appellant, by its Plea, denied that it cleared 
any portion or portions of said sidewalk upon which 
the appellee was walking, and denied that it placed ice 
or snow into piles on said walk, or permitted jagged 
or frozen snow or ice to remain thereon, and denied 
that the appellee fell on the sidewalk by reason of any 
negligence of the appellant. 

At the trial of the case, the appellee produced testi¬ 
mony tending to show that on the first day of February, 
1934, there was a heavy snowfall of over eight inches, 
and that from that time, prior to the fall of the appellee 
in front of the premises of the appellant, according to 
the record of the Weather Bureau, there was no fur¬ 
ther recognized fall of snow. The Superintendent of 
the appellant’s store testified (R. 8) that “We have 
the porters clean the snow off the sidewalk around The 
Heeht Company”. 

The appellee testified that about ten o’clock in the 
morning of February 5, 1934, he parked his car in 
front of the east entrance of The Hecht Company, and 
noticed that approximately five feet of the sidewalk 
nearest to the building line of The Hecht Company was 
cleared off and that that snow had been piled on the 
remaining part of the sidewalk between the cleared por¬ 
tion and the curb; that this snow was piled up irreg¬ 
ularly, and some of the snow was piled two or three 
feet high and it was ice; that the snow and ice were not 
level, it was very uneven and humpy; that the appellee, 
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while walking from his automobile to the entrance jof 
The Hecht Company, was very cautious; that he s^w 
the condition of the sidewalk, but somehow he jijist 
slipped down; that the sidewalk was icy and velry 
rough and that when he slipped and fell, he fell quite 
hard, and that when he tried to get up he could ijot 
move, and was assisted by two men until the arriyal 
of the ambulance from the Emergency Hospital; ajnd 
on cross-examination (R. 10) counsel for the appellaht, 
among other things, asked the following question: j 

“Q. And The Hecht Company, you say it ap¬ 
peared it had shoveled a portion of the sidewalk 
clear on the building line and thrown that up in 
piles along the curb line; is that right? 

A. Yes, sir.” 

Dr. Maurice LeBauer, a witness for the appellee (R. 
13), stated that he picked up the appellee at the scene 
of the accident and that the street had considerable 
snow and ice on it; that the snow was pretty w^ll 
packed; that the sidewalk had lots of lumpy ice on it; 
that he did not remember whether any part of it vjas 
cleared off; that the part he had to go over with a 
stretcher to get appellee was lumpy and slippery ajnd 
that he almost fell himself; that it is more than likely 
that a fracture of the type suffered by appellee woiild 
take place on an uneven surface. 

Samuel Brown, a practicing attorney in the District 
of Columbia, called as a witness for the appellee, tes¬ 
tified that he saw the appellee fall and assisted another 
person in getting the appellee to the extreme end of 
The Hecht Company window; that he passed that pkice 
every day and that he knew that a path had been made 
along that section, four or five feet wide, but could not 
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state when the path was made but knew that it was 
there sometime before the happening of the accident. 

The appellee introduced considerable testimony con¬ 
cerning his medical expenses, his injuries, and loss of 
time from his business, which said facts are not mate¬ 
rial on this appeal. 

The appellant’s motion for a directed verdict at the 
close of appellee’s case was overruled by the Court (R. 
16), and the appellant introduced certain evidence 
merely to impeach the testimony of the witness, Samuel 
Brown, but offered no testimony denying the fact that 
it cleared a certain portion of the sidewalk, nor any 
testimonv tending to show that the ice and snow were 
not placed on the remainder of the sidewalk in a neg¬ 
ligent manner, nor that the negligent condition did not 
exist, and the Court denied the appellant’s motion for 
a directed verdict at the close of all the testimony in 
the case. 

It is contended by the appellant that the appellee 
failed to disclose any negligence on the part of the ap¬ 
pellant, and that the appellee was guilty of contributory 
negligence, which, as a matter of law, prevented his re¬ 
covery, and that the matter should have been taken 
from the jury and a verdict directed for the appellant 
as a matter of law. 

It is the contention of the appellee that there was no 
duty on the part of the appellant to remove the fall of 
snow which had accumulated on the sidewalk, but con¬ 
tends that the appellant, having elected to remove the 
snow from a certain part of the sidewalk, was duty 
bound to do this in a careful manner and to place it in 
such a way that the appellee, who was entitled to the 
use of the whole sidewalk, would not be injured. 

It has been the law since the time of Coggs v. Ber- 
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nard, a Kings Bench report of 1703, reported in Lo^d 
Raymond’s reports, page 909, that if a man acts tyy 
commission for another gratis and, in the executing j}f 
the commission, behaves himself negligently, he is aii- 
swerable. This undertaking obliges the undertaker to 
a diligent management. It is based upon the principle 
of an implied assumpsit to perform a work, voluntarily 
undertaken, with due care, and the evidence produced 
by the appellee clearly shows an existing condition pn 
the sidewalk in front of the premises of The Heckt 
Company, which was caused to exist by reason of tl(ie 
negligence of The Hecht Company. It is true thkt 
there was no direct evidence that The Hecht Company 
cleared a portion of the sidewalk but there was suf¬ 
ficient evidence, from the testimony of Mr. Marlow, the 
Superintendent of The Hecht Company, wherein ^e 
stated that the porters clear the snow from the sidje- 
walks, and the further testimony of the appellee—th^t 
it had appeared that The Hecht Company had cleared 
a certain portion of this sidewalk, that the snow tak^n 
from the cleared portion of the sidewalk vras throym 
on the sidewalk between the cleared portion and the 
curb, and that it was piled up and left to remain in the 
condition heretofore set forth. 

It is respectfully submitted that reasonable m^n 
could draw but one conclusion from this evidence, aijid 
that was that a certain portion of this sidewalk wps 
cleared off by the employees of The Hecht Company, 
for it would be unreasonable to say or infer that sorjie 
person or persons unconnected with The Hecht Coijn- 
panv would clear off this portion of the sidewalk, and 
if it had not cleared it off it would have been the proper 
thing for the appellant to produce testimony that tne 
sidewalk was not cleared off by it, and that this coni- 
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tion did not exist bv reason of the act of itself or its 

•/ 

employees. It failed to produce any testimony, and re¬ 
lied upon the testimony entirely of the appellee, and the 
case was rightfully submitted to the jury for its con¬ 
sideration as to the negligence of the appellant. 

In the case of Gunning v. Cooley, 281 U. S., page 90, 
it is stated as follows: 

4 4 Issues that depend on the credibility of wit¬ 
nesses, and the effect or weight of evidence, are 
to be decided by the jury. And in determining a 
motion of either party for a peremptory instruc¬ 
tion, the Court assumes that the evidence for the 
opposing party proves all that it reasonably may 
be found sufficient to establish, and that from such 
facts there should be drawn in favor of the latter 
all the inferences that fairly are deducible from 

them. * * * Where uncertaintv as to the exis- 

* 

tence of negligence arises from a conflict in the tes¬ 
timony or because, the facts being undisputed, fair- 
minded men will honestlv draw different conclu- 

w 

sions from them, the question is not one of law but 
of fact to be settled bv the iurv.” 

* Is •/ 

The appellant, in its Brief, refers to the case of 
Norville v. Hub Furniture Company, 59 App. D. C., 
page 29, but it is respectfully submitted that the deci¬ 
sion in that case has no bearing upon the instant case, 
for the Norville case was based upon the theory that 
the storekeeper owed a duty to pedestrians to clear off 
the sidewalk in front of his premises, but the theory of 
the instant case is not that there was any duty on the 
part of the appellant to clear off this sidewalk but that 
it voluntarily undertook to do something that it was 
not required to do and that it was done in a negligent 
manner, and that by reason of the negligence of the 
appellant the appellee was injured. 
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In Grand Trunk Railway Co. v. Ives, 144 U. Sj, at 
page 417, the Court says: 

“When a given state of facts is such that rea¬ 
sonable men may fairly differ upon the question 
as to whether there was negligence or not, the de¬ 
termination of the matter is for the jury, it is 
only where the facts are such that all reasonable 
men must draw the same conclusion from tbjem, 
that the question of negligence is ever considered 
as one of law for the Court.’* j 

The appellant further contends that the appellee Was 

negligence as a matter of jlaw 
and that the Court erred in refusing to direct a verdict 
for the appellant. The appellee stated that he recj 
nized the condition that existed on the sidewalk 




o g- 
but 


that he endeavored to be cautious, and he having a 
right to use the sidewalk, unless it was shown by the 
evidence that the condition of the sidewalk was such 
that no reasonable man, under the circumstances, wohld 
have attempted to cross the said sidewalk, could it! be 
said, as a matter of law, that he was guilty of con¬ 
tributory negligence which would prevent recovery. 
The question of contributory negligence was very fillly 
discussed in the case of Mosheuvel v. District of Co- 
lumbia, 191 U. S., page 247, an action against the Dis¬ 
trict of Columbia by reason of the injuries sustained 
by the plaintiff in falling over a water-box at the bpt- 
tom of three steps which lead from a brick-paved lai^d- 
ing at the front of the plaintiff’s house, and which Was 
apparently the only place of egress from the house j to 
the street, and the plaintiff, knowing of the condition, 
and having fallen over the water-box on a prior occa¬ 
sion, fell and was injured, and the Court stated tl^at 
this was not such contributory negligence which woiild 
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prevent the case from going to the jury, and reversed 
the decision of the Supreme Court of the District of 
Columbia, directing a verdict for the defendant. 

The Court, in its opinion in the Mosheuvel case, at 
page 263, refers to the case of Muller v. District of Co¬ 
lumbia, 16 Apps. 286, citing from that case the follow¬ 
ing: 


“The law on the subject throws on the defen¬ 
dant, in an action of this kind, the onus of proving 
contributory negligence, and that proof is not 
made out by merely showing the knowledge by the 
complainant of the defect complained of in the 
highway, i If the highway is wholly impassable and 
in such condition that no reasonable man would at¬ 
tempt to pass it, the plaintiff does it at his own 
risk. But if it is not, and especially if it is the 
onlv access to his dwelling, the onlv dutv on his 
part is the exercise of proper care to avoid acci¬ 
dents, and the burden is upon the defendant, not 
only to show knowledge of the defect on the part 
of the plaintiff, but to show, affirmatively, negli¬ 
gence, or the omission to take the proper care.” 

The Court, in the Mosheuvel case, in its conclusion, 
at page 266, states as follows: 

“The conclusion just stated is not affected by 
the contention that when the plaintiff reached the 
tread of the last step she might by stepping to one 
side or the other have avoided the water-box, and, 
therefore^ as she elected to cross over the box, she 
was guilty of contributory neglect. This but 
reiterates in another form, the proposition that by 
electing to use the steps to reach the sidewalk with 
knowledge of the existence of the water-box con¬ 
tributory negligence as a matter of law’ resulted. 
The act of attempting to step from the tread of the 
last step over the water-box is to be tested by the 


general principle governing the right to use a high¬ 
way with knowledge of a defect therein. Coning 
to apply such principle, the question in this, Was 
the situation of the water-box and the hazard to 
result from an attempt to step over it so great 
that the plaintiff, with the knowledge of the situa¬ 
tion, could not, as a reasonably prudent person, 
have elected to step across the box instead of 
stepping to the sidewalk from either side of jthe 
tread of the last step? And this, we think, \fas, 
under the undisputed proof, a question for ithe 
jury and not for the Court.’’ 

It is contended that the appellee should have en¬ 
deavored to cross the sidewalk at some other point, 
but this Court, in its opinion in the case of the District 
of Columbia v. Aukward, 45 Apps., at page 161, refer¬ 
ring to the opinion of Justice Holmes in the case of 
Woodman v. Metropolitan B. Co., 149 Mass. 335, stated 
from that opinion the following: “It is suggested that 
(plaintiff) was not crossing at a regular crossing. But 
his rights were not changed by a slight change in the 
pavement. He had a right to cross where he chosq, if 
the jury thought he used due care”. 

The appellee, therefore, respectfully submits that 
there was sufficient evidence produced on the partj of 
the appellee from which reasonable men might say that 


the appellant cleared off a certain portion of the side¬ 
walk in front of its premises, and placed the snow ta^en 
from the cleared portion onto the remainder of fhe 
sidewalk and that it was done in a careless manner d&d 
that by reason of this the appellee was injured, q n d 
further it was for the jury to say whether or not, un&er 
all the circumstances, the appellee was guilty of con¬ 
tributory negligence which was the proximate cajise 
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of his injury, and this was submitted to the jury un¬ 
der proper instructions, and to which instructions the 
appellant concurred, and it is, therefore, respectfully 
submitted that the judgment of the Court below should 
be affirmed. 

Respectfully submitted, 

! Cornelius H. Doherty, 

1010 Vermont Avenue, N. W. 

Washington, D. C., 

Attorney for Appellee. 







